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GENERAL PURPOSE AND CONDITION ADDRESSED

| The State Mining and Geology Board (SMGB_or Board) proposes adding Article 15,
sections 3950.1 to 3950.16 to the California Code of Regulations (CCR), Title 14,
Division 2, Chapter 8, Subchapter 1. The regulations provide, clarify, and make specific
an administrative procedure for the SMGB to conduct a vested rights determination
when serving as a lead agency under the Surface Mining and Reclamation Act of 1975
(SMARA, Public Resources Code 88 2710, et seq.) and Public Resources Code 8§2776.

SPECIFIC PURPOSE

The proposed regulatory language is intended to make specific the procedure to
conduct a vested rights determination at the request of a surface mine operator when
the SMGB is the lead agency under SMARA for that surface mine operation.

SMARA provides for, in some instances, the SMGB to assume the role of lead agency
for the administration of the Act when a local lead agency is not able or available to
perform that role (Public Resources Code 88 2774.4 and 2774.5). Public Resources
Code section 2776 specifically provides conditions for a lead agency to determine
whether a person has a vested right to conduct surface mining operations. Since 1998,
the SMGB has assumed the role of SMARA lead agency 49 times. Currently, the
SMGB is the SMARA lead agency for 11 dredging operations in the San Francisco Bay
Area, two counties, and 6 cities, encompassing jurisdiction over 47 mines.

These regulations will provide the administrative procedure for the SMGB to conduct a
vested rights determination, which is to be established in a public proceeding affording
adequate due process. The information in these regulations provides a definition of
vested right, procedures for filing a request for determination, review and determination
fee, determination of jurisdiction, notice of pending determination, public hearing,



selection of hearing officer if appropriate, hearing schedule and procedure, and effect of
the determination.

STATEMENT OF NECESSITY

The Third District Court of Appeal in the matter of Calvert v. County of Yuba (2007) 145
Cal.App.4th 613, 635-36, placed upon the SMGB the task of conducting a public
hearing and making a determination of vested rights for the Western Aggregates
surface mining operation located in Yuba County. In correspondence dated February 8,
2007, Western Aggregates submitted its Notice of Intent to seek confirmation of its
alleged vested rights. In addition, requests for vested rights determination have been
made to the SMGB for two other surface mining operations located in El Dorado
County.

Prior to t he C@aleedv. Courdy of Yulda,the §MGBrhas conducted no
vested rights determination proceedings, and has no regulations governing such
proceedings. Without an administrative procedure to conduct the hearing, there would
be no clear procedure for the SMGB, vested rights claimants, or vested rights
opponents to follow. There would also be no funding mechanism for the SMGB to
conduct a vested rights determination, when serving as a lead agency under SMARA,
as mandated by the Court of Appeal.

Section 3950.1 Purpose of Regulations.

This section describes the general nature of the vested rights determination regulations
and is necessary to clarify that the burden of proof is on the vested rights applicant to
establish a vested right. The reqgulations are adopted directly as a result of the Court of
Appeal 6s cavertvsGoonty ofiYuba (2007) 145 Cal.App.4th 613, 635-36, in
which the Court directed the SMGB to conduct a public hearing and to determine the
scope of vested rights of the Western Aggregates surface mining operation along the
Yuba River. As the SMGB has never conducted any administrative proceedings to
determine the scope of vested rights, the Board determined that it would be necessary
to adopt requlations in order to define the procedural steps involved in making such a
determination, and to provide notice to the public of the specific procedural steps, as
embodied in the remaining requlations. The regulations are necessary for the SMGB to
carry out the Courtés mandate in an orderly f

process for all parties to the proceedings. Fhis-sectionfurther-clarifies-that-a-vestedright
I blished | Bli i

Section 3950.2 Vested Right(s) i Definition.

This section is necessary to define the nature of the rights that the SMGB, when acting
as a lead agency, may determine are vested. The definition includes the scope of the
vested rights at issue, and is necessary to clarify specifically what the SMGB may
consider when making a vested rights determination, including the area of mine
operations, the depth of mine operations, the nature of mining activity, the nature of



material extracted, and the quantity of material available for extraction. The definition
also clarifies the time period of applicability for vested rights, those prior to January 1,
1976. The definition and clarification of scope are necessary to inform vested rights
claimants and interested parties of the nature of items to be considered by the SMGB
when making a vested right determination.

Section 3950.3 Filing of Request for Determination.

This section is necessary to establish the filing requirements for a vested right applicant.
The filing of a Request for Determination is a necessary step to begin the process for a
vested rights determination by the SMGB. This regulation is necessary to specify the
information required to be submitted by a vested right applicant. The specific
information is necessary to identify the claimant, identify the property owner, identify any
lessee or lien holder that might be affected by mining activity on the property, identify
the precise location of the property, identify the legal description of the property, identify
the title of the property, identify the statements and supporting documents which
support the alleged basis for a claimed vested right, including the scope or scale of such
claimed vested right, identify all local land use or mining ordinances or regulations
which may or may have governed surface mining operations on the property, identify
the names and addresses of the owners of all properties adjacent to the property, so
that they can be provided with notice of the vested rights determination proceeding, and
the name and address of any other governmental agency having jurisdiction over the
property that may be affected by a determination of vested rights.

Section 3950.4 Review and Determination Fee.

This section is necessary to establish two fees to be paid by the claimant submitting a

Request for Determination. The fees are necessary to fund the proceeding before the

SMGB, to cover staff time and any related costs for processing the vested right

determination application. The first fee is a minimum processing fee of $5,000 in

response to the Request for Determination, which is necessary as compensation for the

initial review, confirmation that the requestiswi t hi n t he SMQGiROrequgstur i s di
i's made by the operator o randnbtécatoptetheat or 6 s r ep
operator or the operatordéds representati.ve tha
Because the SMGB has never conducted any vested rights determination, the

calculation of fees is by necessity an estimate. The SMGB estimates for a typical

vested rights application, initial review will require on average 24 hours at $120 per

hour, in order to make a determination of completeness and that the SMGB in fact has

jurisdiction over the application. The qualifications of the person or persons performing

the review of the application will be in the areas of land use planning, surface mining,

and/or geology, as appropriate. To the extent that consultation with legal counsel may

be required, the SMGB estimates on average 5 hours at $150 per hour. SMGB further

estimates that notification of all interested parties, including all surrounding property

owners, will require an average of 5 hours at $120 per hour, plus costs of mailing of up

to $500 per application. Thus, an average application might cost $4730 to process

through the initial review and notification phase. A total minimum amount of $5000 is




thus necessary and appropriate in the event of any additional time or costs exceeding
the average. This subsection is also necessary to provide notice to vested rights
applicants that a failure to make the initial minimum fee payment will result in the
immediate rejection of the Request for Determination.

The second fee is a determination fee for conducting the entire vested right
determination. This fee will be established on a case-by-case basis, depending on the
size and scope of the proceeding, as identified from the information required in the
Request for Determination established in Section 3950.3, above, and will include
estimated labor costs for actual review of the administrative record, determination of
findings of fact derived from review of the administrative record, public notification and
conduct of public hearings, review and analysis of additional documents submitted
during the course of the public hearing(s), and determination by the SMGB. This
section is also necessary to establish that the fees required must be paid to the SMGB
before it will release any vested rights determination. This section is also necessary to
establish additional specific fees which will be required depending on whether the
SMGB employs an administrative hearing officer, special master, or committee of board
members.

—Finally, this section is necessary to establish the circumstances under which the
SMGB may waive all but a minimum fee_of $100. The Board included this provision in;
and-to-establish-that-afalure-to-make the regulationsinttab-minimum-feepayment-will
resuit in the event of a hardship application, particularly considering immediate-rejection
of-the potentialReguest for receipt of an application by an individual property owner
desiring to conduct a small mining operation on private property, who might lack the
funding for an expensive vested rights determinationBetermination.

Section 3950.5 Determination of Jurisdiction.

This regulation is necessary to establish the procedure by which the SMGB will initially
evaluate a Request for Determination to decide whether it is within the jurisdiction of the
SMGB for purposes of making a vested rights determination, e.g., is the SMGB acting
as the lead agency for a particular mine location? This section is also necessary to
establish a procedure for the SMGB to make an initial review of the information supplied
by the applicant in the Request for Determination to decide whether the information
supplied meets the minimum requirements for going forward with a vested rights
determination. The SMGB included a provision that such initial determination would be
made within 15 days in order to keep the processing of the vested rights application
moving quickly, and the allow vested rights applicants prompt opportunity to cure any
defects in their initial application packages. Finally, this section is necessary to
establish the procedures to be followed if the Request for Determination does not
contain the requested information required, and to require the SMGB to identify to the
applicant the deficiencies in correspondence.

Section 3950.6 Notice of Pending Determination.



This section is necessary to establish the procedure by which the SMGB will provide
notice to specified interested parties regarding the pending procedure, in order that the
interested parties can fully participate in the proceeding as it goes forward. The section
specifies both mailing and posting of the notice_on;and-requires-that the subject netice
nclude-a-description-of-the-property -for which a-vested-rights-determination-is
necessary to provide the broadest public notice possible. The section requires such
posting within 5 days in order to keep the processing of the vested rights application
moving quickly, and to provide the public with the maximum extent of notice possible,

with respect to length of timebeinrg-seught.

Section 3950.7 Public Hearing.

This section is necessary to clarify that a public hearing will be required before the
SMGB will make aan vested rights determination, and that there will be opportunity for
the vested rights claimant, the original lead agency, and the public to comment. This
section is necessarybecaus e of t himgincCaluent v @osntymofuyuba_(2007)
145 Cal.App.4th 613, 631-32, 35-36. Moreover, it is sound public policy to make a
property rights determination through a public proceeding, with full public participation;
ahovo.

Section 3950.8 Selection of Hearing Officer.

This regulation establishes the various methods by which the SMGB may conduct the
actual public hearing on a vested rights application, on a case-by-case basis. This
section is necessary to advise the claimant and interested parties on the various
methods thethey SMGB may use. The section authorizes the SMGB to delegate the
public hearing to a subcommittee of two or more Board members, or to an
administrative hearing officer, or to a special master. Alternatively, the SMGB may hear
the matter before the entire Board. This section is necessary to give the SMGB the
flexibility to handle the hearing in different ways depending on the issues raised and
evidence involved with different surface mining sites, and the complexity and anticipated
size of the administrative record. The section is also establishes a requirement for the
SMGB to decide which hearing officer will be used, within 45 days of its determination
that the application is within its jurisdiction and contains the minimum required
information;_this provision is necessary to (a) cause the SMGB to consider the
appropriate hearing officer on a case-by-case basis, and (b) to establish a time limit for
such consideration, to keep the vested rights application process moving on an
established timeline.

Section 3950.9 Vested Rights Hearing i Schedule.

This section is necessary to establish timethe-timing for the SMGB or its
designeedelagatee to schedule and hold a public hearing on a vested rights
determination._Time limits are necessary;-within-90-business-days-afterthe-notice-of
pending-vested-rights-determination-was-mailed-pursuant to ensure that the

administrative process continues to move forward, particularly here, where a vested




sectlon is also necessary to establlsh that the heanng may be W|th|n the county Where
the vested right is claimed or within Sacramento County.

Section 3950.10 Vested Rights Hearing Procedure i Notice/Submission of
Written Materials.

This regulation is necessary to establish the public notice that the SMGB shall give,
including to whom, as well as the required contents of such notice. This information is
necessary to give the public adequate due process and opportunity to be heard and
participate in the administrative proceeding._This subsection requires minimum of 90
days notice to the public at large, which is a necessary time frame for all interested
public parties to be aware of and prepare for the administrative hearing. The provisions
that all additional written materials be submitted by the public no less than 60 days
before the hearing, and by the applicant no less than 45 days before the hearing, are
necessary to allow the SMGB to timely consider the information submitted.

Section 3950.11 Vested Rights Hearing Procedure i Record.

This section is necessary to define the scope of the administrative record before the
SMGB or its designee for the public hearing on the vested rights determination._lt is
necessary to include all timely received written comments and materials in order to have
as complete record a before the SMGB before it commences the public hearing, in
order that the SMGB can attempt to define the issues to be considered at the public
hearing. ltis also sound public policy to include all relevant written public comments in
the administrative record.

Section 3950.12 Vested Rights Hearing i Sequence.

This section is necessary to establish the due process order for the conduct of the
vested rights determination public hearing. It provides notice to the applicant and
mterested partles of the sequence and conduct of the hearlng Each procedural step is

complete input from the vested nqhts applicant, the local Iead agency which would

otherwise be conducting these administrative proceedings in the absence of the SMGB
as the lead agency, and the public at large.

The provisions of this section are also necessary to notify the public that the SMGB the
discretion to determine the order of the proceedings, provide additional testimony, or
provide additional rebuttal; to provide reasonable time limits upon statements and
presentations and to accept written statements in lieu of oral statements, at least five
business days prior to the hearing.




Finally, this section— requires that all statements of fact at the hearing shall be under
oath, and that the public hearing shall be recorded either electronically or by other
means._These requirements are necessary to establish the authenticity of the
proceedings, and to provide means for review by a court of law in the event of any
challenge of a vested rights determination by any party.

Section 3950.13 Vested Rights Hearing Procedure i Continuance.

This section is necessary to authorize the SMGB to continue the public hearing from
day to day as necessary to receive all necessary information._These hearings may be
complex and involve too many issues to complete in one day. This provision provides
the public with notice that the hearing may continue day to day, and not be completed in
one day. This is particularly important for public participants that may travel long
distances to attend a hearing.

Section 3950.14 Vested Rights Hearing Procedure i Evidence.

This section is necessary to define and limit the scope of relevant evidence to be
allowed to be heard and considered in the vested rights determination hearing. Such
limits are necessary to preclude the introduction of evidence that is not relevant, in order
to save time for all parties, including the SMGB. This section is necessary to put the
public on notice as to what type of evidence is relevant and what is not.

The definition of relevant evidence also serves to establish that the vested right claimant
has the burden to establish evidence clearly demonstrating any claimed intent to
expand mining operations. This provision is necessary to establish the applicable
standard of review that the SMGB will apply when making a vested rights determination

reqardlnq expanded mine operatlons Iheseeﬂeprpequwesﬂqa{—suehﬂﬁdenee—sh&wm

passageﬂﬁhma\%

Section 3950.15 Vested Rights Hearing Procedure i Determination.

This section is necessary to defineestablish-requirements-forthe SMGB-or-its-designee
to-make-a-determinationof the scopeoft he SMGBO6s wultimate deci si ol
hearing, and establishes vestedrights;-including-tdentifying-the-specific requirements for

the SMGBO&s deci Si 0n .propefylHoevshiehveseednghtsaceme nt s

necessary to guide not only the SMGB in crafting its decision, but also to tell the vested
rights applicantestablished-and-the-seepe and the public at large what to expectrature
of surface-mining-operations-included within the determination. This section is also

necessary to establish the specific administrative steps to be taken by the full SMGB

where the vested rights hearing has been conducted by a designee or a subcommittee

of the full Board. Finally, this section is necessary to establish the requirements of

public notice of the Boardés final veseted rig
vested rights applicant the opportunity to exercise any appropriate judicial

challenge established vested rights. This section also establishes a procedure for




Section 3950.16 Effect of Vested Rights Determination.

This section is necessary to establish the ef
determination, that it constitutes an acknowledgment that the specific surface mining

operations as identified upon the specific property or properties do not require a permit

under Public Resources Code section 2770, provided that there has been no substantial

change in such mining operations. Finally, this section clarifies for the public and the

vested right holder that if any vested rights identified pursuant to this article are waived

or abandoned the surface mining operations identified shall become subject to the

permit requirements of the SMARA.



IDENTIFICATION OF TECHNICAL / THEORETICAL / EMPIRICAL STUDY,
REPORTS, OR DOCUMENTATION UPON WHICH THE SMGB HAS RELIED

In order to determine the range, diversity, and purpose of administrative procedures and

funding mechanisms available to the SMGB as a lead agency, the SMGB conducted

several public hearings between March 8, 2007, and September 14, 2007, to hear

preliminary concerns and comments from various stakeholders. These preliminary

concerns and comments were reviewed by the SMGB and have been publicly available

since March 8, 2007. The preliminary concerns and comments which were considered

in this proposed regulation were publicly dis
Legislation Committee meetings held on March 8, April 12, May 10, June 14, and

September 7, 2007, and by the whole SMGB during its regular business meetings held

on September 14, 2007, and February 14, 2008.

AVAILABILITY OF TEXT OF REGULATIONS

An interested person may request a copy of the proposed regulation, or direct questions

about the proposed regulation and Supplement to the Initial Statement of Reasons and

inspect all supplemental information, upon which the regulation is based, contained in

the rulemaking file. The rulemaking file is available for inspection at the Board Office at

801 K Street, Suite 2015, Sacramento, California, between 9:00 A.M. and 4:00 P.M.,

Monday through Friday except during state holidays. Copies of the proposed regulation

and the Supplement to the Initial Statement of Reasons may be requested by writing to

the above address, or viewed on the Boardoés |
http://www.conservation.ca.gov/Board




